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ORDERS IN COUNCIL AND THE LAW OF THE SEA 

By Gobdon E. Shebman 
Lately Assistant Professor of International Law, Yale University 

II 

With the victorious growth of Napoleon's military power subsequent to 
the disastrous rupture in May, 1803, of the peace concluded at Amiens on 
March 27, 1802, the emperor determined to revive and develop certain con- 
ceptions already illustrated in decrees of the Directory and Consulate which 
had looked to the subversion of England through limitation or annihilation 
of its sea-borne commerce. French tradition was familiar with such a pur- 
pose through the contests, in the preceding century, of Louis XIV with Spain, 
then the mistress of a vast maritime traffic. For Napoleon, Great Britain's 
trans-atlantic trade furnished a ready object of attack as well through 
cruiser warfare on the open ocean as by oppressive commercial regulation at 
home. Accordingly a decree of the Consulate on June 30, 1803, forbade all 
importation from England, and a month later French ports were closed to all 
ships coming from Great Britain or having even touched there; while on 
February 6, 1805, an imperial proclamation laid a heavy tax on colonial 
products, to be soon followed by yet more oppressive measures. 

In March, 1806, the Electorate of Hanover was wrested from the British 
Crown and annexed to Prussia by order of Napoleon, and the British flag was 
promptly excluded from the electoral ports. To this the British Govern- 
ment, Fox being Secretary of State for Foreign Affairs, replied by announcing 
a blockade of Prussian harbors, together with an embargo of all Prussian 
ships found in Great Britain, and on May 14th an order in council directed 
the seizure of such vessels wherever found, and on May 16th a further order 
announced a blockade of the entire west coast of Europe under French con- 
trol. This measure was intended to meet the views of the British mercantile 
class, now grown jealous of the extensive share which was being assumed by 
the United States in trans-atlantic commerce; but it was found, in view of 
American protests, expedient to so limit, on the following September 25th, 
the geographical aspects of Fox's blockade that it should be restricted to such 
ports along the English Channel and North Sea as could be effectively con- 
trolled by British cruisers, thus actually bringing the blockade in harmony 
with accepted views of international law. 

Notwithstanding England's technically correct position as settled by this 
last blockade order, two months later, on November 21, 1806, Napoleon 
deemed himself sufficiently powerful, the old Germanic Empire having col- 
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lapsed in the preceding August and the Prussians having been crushed at 
Jena in October, to launch a decree from the Prussian capital intended as a 
formal inauguration of what came to be termed the "Continental system." 
Briefly, the decree declared a general blockade of Great Britain and conse- 
quent prohibition of all traffic in British merchandise even though actually 
the property of neutrals ; nor was any vessel proceeding from Great Britain or 
its possessions to be allowed entrance to a French port or one anywhere under 
imperial control. The text of the decree is as follows : 

Imperial Camp, Berlin, 

November 21, 1806. 
Napoleon, Emperor of the French and King of Italy, considering: 

1. That England does not admit the right of nations as universally 
acknowledged by all civilized people; 

2. That she declares as an enemy every individual belonging to an 
enemy state, and, in consequence, makes prisoners of war, not only of 
the crews of armed vessels, but also of merchant vessels, and even the 
supercargoes of the same; 

3. That she extends or applies to merchant vessels, to articles of 
commerce, and to the property of individuals, the right of conquest 
which can only be applied or extended to what belongs to an enemy 
state; 

4. That she extends to ports not fortified, to harbors and mouths of 
rivers, the right of blockade, which, according to reason and the usage of 
civilized nations, is applicable only to strong or fortified ports; 

5. That she declares blockaded, places before which she had not a 
single vessel of war, although a place ought not to be considered block- 
aded but when it is so invested as that no approach to it can be made 
without imminent hazard; that she declares even places blockaded which 
her united forces would be incapable of doing, such as entire coasts, and 
a whole empire; 

6. That this unequalled abuse of the right of blockade has no other 
object than to interrupt the communications of different nations, and to 
extend the commerce and industry of England upon the ruin of those of 
the Continent; 

7. That this being the evident design of England, whoever deals on 
the Continent in English merchandise favors that design and becomes 
an accomplice; 

8. That this conduct in England (worthy only of the first ages of 
barbarism), has benefited her, to the detriment of other nations; 

9. That it being right to oppose to an enemy the same arms she 
makes use of, to combat as she does, when all ideas of justice and every 
liberal sentiment (the result of civilization among men) are disregarded; 

We have resolved to enforce against England the usages which she has 
consecrated in her maritime code. 

The present decree shall be considered as the fundamental law of the 
empire, until England has acknowledged that the rights of war are the 
same on land as at sea; that it cannot be extended to any private prop- 
erty whatever, nor to persons who are not military, and until the right of 
blockade be restrained to fortified places, actually invested by compe- 
tent forces; 
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Imperial Decree of the 21st November, 1806. 

Art. 1. The British islands are declared in a state of blockade. 

Art. 2. All commerce and correspondence with the British islands 
are prohibited. In consequence, letters or packets addressed either to 
England, to an Englishman, or in the English language, shall not pass 
through the post office, and shall be seized. 

Art. 3. Every subject of England, of what rank and condition so- 
ever, who shall be found in the countries occupied by our troops, or by 
those of our allies, shall be made a prisoner of war. 

Art. 4. All magazines, merchandise, or property whatsoever belong- 
ing to a subject of England, shall be declared lawful prize. 

Art. 5. The trade in English merchandise is forbidden. All mer- 
chandise belonging to England, or coming from its manufactories and 
colonies, is declared lawful prize. 

Art. 6. One half of the proceeds of the confiscation of the merchan- 
dise and property declared good prize by the preceding articles, shall be 
applied to indemnify the merchants for the losses which they have suf- 
fered by the capture of merchant vessels by English cruisers. 

Art. 7. No vessel coming directly from England, or from the English 
colonies, or having been there since the publication of the present decree, 
shall be received in any port. 

Art. 8. Every vessel contravening the above clause, by means of a 
false declaration, shall be seized, and the vessel and cargo confiscated as 
if they were English property. 

Art. 9. Our Tribunal of Prizes at Paris is charged with the definitive 
adjudication of all controversies which may arise within our empire, or 
in the countries occupied by the French army, relative to the execution 
of the present decree. Our Tribunal of Prizes at Milan shall be charged 
with the definitive adjudication of the said controversies which may 
arise within the extent of our kingdom of Italy. 

Art. 10. The present decree shall be communicated by our Minister 
of Exterior Relations to the Kings of Spain, of Naples, of Holland, of 
Etruria, and to our allies, whose subjects, like ours, are the victims 
of the injustice and the barbarism of the English maritime laws. 

Our Ministers of Exterior Relations, of War, of Marine, of Finance, of 
Police, and our Postmaster General, are charged each in what concerns 
him with the execution of the present decree. 1 

The preamble arraigns Great Britain for various violations of international 
law, and then proceeds to lay down a series of proposed rules of action 
designed to meet such transgressions by a complete commercial isolation of 
England, to whose traffic the Continent as a unit would thus be opposed. 
While the catalogue of British violations of principles declared to be funda- 

1 The British orders in council, together with English translations of those French decrees 
with which the present article is specially concerned, are found in the series entitled American 
State Papers, Foreign Relations, and are in the first three volumes, chiefly in Vol. III. The 
British orders are also preserved in the serial volumes of the Annual Register, as well as in the 
appropriate volumes of the great treaty series edited by de Martens and others. The origi- 
nal French texts are to be found in the Bulletin des lois de I'empire frangais, series 4, Vol. 
VII, published in Paris, 1808. 
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mental in the law of nations was palpably intended to influence those who 
knew little or nothing of international jurisprudence, it is not to be supposed 
that Napoleon himself labored under ignorance of his subject. Already as 
First Consul he had assumed much more than a nominal participation in the 
elaboration of the French Civil Code proclaimed to be law on March 21, 
1804, and though lacking any extended legal training or study, he had 
brought to the deliberations of the Code Committee over which he presided 
as chairman an astonishing capacity for grasping juristic conceptions, thus 
lending to the work as it progressed a character destined to form not the 
least of the Code's merits. We need not, therefore, be surprised at the self- 
assurance with which the emperor, in 1806, proclaimed international rules 
in harmony with his personal ideals but by no means part of the accepted 
law of nations. 

The Berlin decree complains in the first place that Great Britain treats the 
crews of captured merchant vessels and even the supercargoes as prisoners of 
war. To this it may be replied that the progress of a century has indeed ac- 
knowledged the underlying justice of sucha criticism, although itwasnotuntil 
much later that changes were formally admitted in the rules upon this im- 
portant subject. Napoleon's statement, in 1806, however, was based not on 
a fact but rather expressed a hope. In any event, whatever may be con- 
sidered in our day to be the rightful treatment of enemy merchant crews, 
there can be no contest as to what was the rule of the law of nations in 1806 
and in preceding times, France itself having ever advocated the strictest 
rules of warfare. The French royal ordinance of 1543 expressly directed 
captors to bring in merchant crews along with their prizes, and the juris- 
prudence of the Revolution contained a similar regulation, as did the official 
French instructions for the Crimean War of 1854, the Austro-Italian War of 
1859, and the Franco-Prussian War of 1870. 2 A similar principle was af- 
firmed by both Prussia and Denmark in their Prize Rules of 1864, and was 
permitted by our own excellent Naval Code of 1900. It had, moreover, ever 
been the accepted British rule until the Second Peace Conference at The 
Hague in Convention XI (Restrictions on Capture in Maritime War) an- 
nounced a more humane principle. Of this new departure, Professor Hig- 
gins in his Hague Peace Conferences at page 405 says: "Chapter III marks an 
important alteration in the law of maritime warfare. It is, apart from this 
convention, a well-recognized rule of international law that the officers and 
crews of captured enemy merchantmen are prisoners of war. The practice 
was justified on the ground that it deprived the enemy of men who might 
render service on board ships which might be used as transports or for pur- 
poses of supply, or in the fighting navy. The rule was generally applied 
without regard to the nationality of the persons captured." 

In the second place, Napoleon declared that England wrongfully extends 

s Cf. J. A. Hall's Law of Naval Warfare (London 1921, p. 122 seq.): Fauchille, TraiU de 
Droit International Public (Paris 1921, Vol. II. p. 518 seq.) 
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the right of capture at sea to private property, 8 whereas only what belongs to 
the state should be liable to be thus taken. It is undeniable that while this 
imperial complaint runs counter to a principle of maritime law familiar to 
everyone, it is nevertheless expressive of a deep-seated and genuine convic- 
tion on Napoleon's part, since in after years at St. Helena he records in his 
memoirs: "II est a desirer qu'un temps vienne ou les memes idees liberates 
s'6tendent sur la guerre de mer et que les armees navales de deux puissances 
puissent se battre sans donner lieu a la confiscation des navires marchands, et 
sans faire constituer prisonniers de guerre de simples matel6ts de commerce." 

Thirdly, the English are accused of blockading unfortified localities 
whereas the right of blockade extends only "to strong or fortified ports."* 
This complaint, nevertheless, quite loses sight, as has indeed been done in the 
recent great war, of what we may term the final cause of blockade which is by 
no means identical with the conception which evidently governed Napoleon's 
thought of siege. By the term siege we are to understand not merely the 
investment of a locality, but also a procedure involving attack with the 
object of forcing surrender as at Sebastopol, Plevna, or Port Arthur. But 
the primary end of blockade is the isolation of an enemy position, and such a 
course may have reference either to the ultimate reduction of the place or to a 
mere deprivation of its sources of supply thus contributing to the embarass- 
ment of interior points. While, accordingly, there exists a patent analogy 
between siege and blockade, they are by no means always the same in pur- 
pose, and, consequently, while siege need manifestly be undertaken only 
where a belligerent is confronted by fortified works, blockade may be applied 
and carried out in a properly effective manner not only against an unfortified 
enemy seaport, but also against the entrance to an enemy river or to a long 
stretch of hostile coast. 

Again, the preamble charges that England has announced a blockade 
where not even a solitary cruiser is stationed, that is to say, the blockade is by 
proclamation only, no attempt being made to render it actually effective in 
the sense of the rule which demands a permanent presence of one or more 
warships where entrance or exit is to be made dangerous or impossible. 

While no candid mind will undertake a defense of blockade by proclama- 
tion only, it is not to be forgotten that such a practice, while essentially 
modern, by no means originated with Great Britain or even in the Napoleonic 
wars. It dates, indeed, from a comparatively recent period, and its first ap- 
pearance may perhaps be assigned to the war between Spain and the Low 
Countries, when in 1584 the Dutch proclaimed a blockade of the Flemish 
coast of a wholly fictitious character. This was renewed in 1586, 1622, 1624 
and 1630. Again in 1652 and 1656 the Dutch proclaimed a blockade of the 
coast of Great Britain, and in 1672 and 1673 a similar measure was launched 
against France, notwithstanding that ten years earlier the United Provinces 

8 Cf. Hall, loc. at, p. 88. 

4 Fauchille, loc. cit., p. 939 seq. 
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had protested against such a blockade declared by Spain against all Portu- 
guese ports; and on July 16, 1667, Holland concluded a treaty with Sweden, 
as it did in 1674 with England, laying down in plain terms the necessarily ef- 
fective nature of blockade which should be so carried out as to bind all 
localities affected: "Urbibus et locis ab una alterave parte obsidione juxta 
Realiter Cinctis." But blockade founded on a mere proclamation ad- 
dressed to neutrals appeared in the notable treaty of Whitehall, concluded 
by England with Holland on August 22, 1689, although in this instance the 
proclaimed threats were actually carried out despite vigorous neutral pro- 
tests. In effect, the provisions of the treaty and proclamation were as severe 
as any later announced by Napoleon: all commerce with hostile France was 
prohibited, and since the carriage of enemy goods by neutral ships was held 
to involve the confiscation of the carrying ship as well as of the goods, neu- 
trals suffered heavily; nor was it until the appearance of the first armed 
neutrality formed by the northern Powers in 1780 that milder practices be- 
came assured. Purely fictitious blockades indeed persisted during a great 
part of the eighteenth century despite announcements to the contrary in 
many formal treaties, as was the case in the Seven Years War when Great 
Britain in order to strengthen its "Rule of 1756" declared all French ports 
blockaded. This declaration was followed by the seizure of many neutral 
Dutch ships some of which, however, were afterwards restored, although the 
celebrated admiralty judge, Sir James Marriott, is said to have justified the 
practice of such announcements. While, however, the armed neutrality 
leagues of 1780 and 1800 were not themselves destined to survive the sudden 
destruction of Copenhagen and the capture of the entire Danish fleet by the 
British on April 2, 1801, Great Britain and Russia in a treaty made two 
months later (June 17) assented to a compromise admitting the important 
principle of cruiser blockade maintained by long distance patrol sufficient to 
measurably guard the belligerent position: 

Art. III. — 4. Que pour determiner ce qui caractense un port bloque, 
on n'accorde cette denomination qu'a celui ou il y a, par la disposition 
de la Puissance qui l'attaque, avec des vaisseaux arrdtes ou suffisament 
proches, un danger evident d'entrer. 

That is to say, a blockade may be held legally responsive to a demand of ef- 
fectiveness if so maintained as to practically close a specified area to all com- 
merce. Such a blockade is readily distinguishable from (1) blockade by mere 
proclamation, (2) blockade where warships are permanently stationed out- 
side a given port. Cruiser or long-distance blockade, that is, where the sea 
in the general vicinity of an enemy port or coast is so patrolled by warships as 
to be practically under continuous surveillance throughout its extent, would 
seem quite adequate to the necessities and possibilities of present-day war- 
fare and more practicable than any blockade practices formerly recognized by 
the law of nations as solely legitimate. 

But there was really in the autumn of 1806 no actual question of proclama- 
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tion blockade on the part of the British, since, as has been seen, an order in 
council of September 25th had confined commercial prohibition to a line of 
enemy coast which could be effectively guarded by British cruiser patrol. 

On January 7, 1807, an order in council was promulgated by way of reply 
to Napoleon forbidding, on the principle of the "Rule of 1756," all belligerent 
coasting trade on the part of neutral merchantmen. In the following March 
the Grenville ministry, greatly weakened by the death of Fox in the preceding 
summer, resigned, and the Duke of Portland formed a Tory government, 
becoming Premier with Perceval as Chancellor of the Exchequer, Canning as 
Foreign Secretary, and Castlereagh as Secretary for War and the Colonies. 
The three last named members of the new cabinet were destined to be moving 
spirits in the development of British war policy. The principal orders in 
council of this period were actually drawn by James Stephen (1758-1832), 
Perceval's legal adviser and who had made a specialty of international 
jurisprudence as applied to colonial affairs. He had, for a time, resided and 
practiced law at St. Christopher's in the West Indies and had become closely 
identified with movements to abolish the African slave trade. He was a close 
friend of both Wilberforce and Brougham. In the troubled field of maritime 
disputes, therefore, Stephen came to occupy a leading position, and his little 
book War in Disguise, first published in 1805 and recently reprinted under 
the able editorship of Sir Francis Piggott (University of London Press, 1917), 
exercised a wide influence upon the political thought of the time. 

Following is the text of the order: 

At the Court of the Queen's Palace, January 7, 1807. 
Present, the King's Most Excellent Majesty in Council: 

Whereas tbe French Government has issued certain orders, which, in 
violation of the usages of war, purport to prohibit the commerce of all 
neutral nations with His Majesty's dominions, and also to prevent such 
nations from trading with any other country in any articles the growth, 
produce, or manufacture of His Majesty's dominions; and whereas the 
said government has also taken upon itself to declare all His Majesty's 
dominions to be in a state of blockade, at a time when the fleets of 
France and her allies are themselves confined within their own ports by 
the superior valor and discipline of the British navy; and whereas such 
attempts on the part of the enemy would give to His Majesty an un- 
questionable right of retaliation, and would warrant His Majesty in en- 
forcing the same prohibition of all commerce with France, which that 
Power vainly hopes to effect against the commerce of His Majesty's 
subjects, a prohibition which the superiority of His Majesty's naval 
forces might enable him to support, by actually investing the ports and 
coasts of the enemy with numerous squadrons and cruisers, so as to 
make the entrance or approach thereto manifestly dangerous; and 
whereas His Majesty, though unwilling to follow the example of his 
enemies, by proceeding to an extremity so distressing to all nations not 
engaged in the war, and carrying on their accustomed trade, yet feels 
himself bound, by a due regard to the just defense of the rights and in- 
terests of his people, not to suffer such measures to be taken by the 
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enemy, without taking some steps on his part to restrain this violence, 
and to retort upon them the evils of their own injustice; 

His Majesty is thereupon pleased, by and with the advice of Hia 
Privy Council, to order, and it is hereby ordered, that no vessel shall be 
permitted to trade from one port to another, both which ports shall be- 
long to, or be in the possession of France or her allies, or shall be so far 
under their control as that British vessels may not freely trade thereat; 
and the commanders of His Majesty's ships of war and privateers shall 
be, and are hereby instructed to warn every neutral vessel coming from 
any such port, and destined to another such port, to discontinue her 
voyage, and not to proceed to any such port; and any vessel, after being 
so warned, or any vessel coming from any such port, after a reasonable 
time shall have been afforded for receiving information of this His 
Majesty's orders, which shall be found proceeding to another such 
port, shall be captured and brought in, and, together with her cargo shall 
be condemned as lawful prize. And His Majesty's Principal Secretaries 
of State, the Lords Commissioners of the Admiralty, and the Judges of 
the High Court of Admiralty, and Courts of Vice-Admiralty, are to take 
the necessary measures herein as to them shall respectively appertain. 

W. Fawkener 

On November 11 and 25, 1807, there appeared an additional and highly 
important series of orders in council announcing retaliation by general or 
proclamation blockade and prohibition of all trading with French or allied 
ports except through Great Britain or its colonial dependencies; at the same 
time the possession by a neutral of certificates of property origin in pursuance 
of the Berlin decree was made a cause of confiscation. 

Again in reply to the British Government, Napoleon issued a decree from 
Milan on December 17, 1807, penalizing all vessels and their contents which 
should comply with Great Britain's orders either by submitting to visit and 
search or by touching at a British port, with the result that neutrals who 
might escape British cruisers on their way to a Continental port would ul- 
timately be seized as contravening the emperor's commands. 

It will be readily seen that while the belligerent Powers would each be 
sufferers by these proceedings, yet results equally or still more disastrous 
must ensue to neutrals, of whom the chief, if not the only one, was the United 
States, whose supply of manufactured articles from Europe and whose im- 
mensely valuable export traffic must surely be in large measure destroyed, 
notwithstanding that by the orders in council of November 25, 1807 and cor- 
responding announcements of Napoleon, an iniquitous system of govern- 
mental licenses permitting commercial intercourse despite blockades sprang 
into existence on both sides of the English Channel, thus nullifying to a great 
extent the otherwise inescapeable rigors of the situation. Of this situation 
Hildreth has given an admirable summary: 

Orders in council, dated the 11th of November but not actually 
promulgated till the 17th, prohibited any neutral trade with France or 
her allies, in other words, with the whole of Europe, Sweden excepted, 
unless through Great Britain. All neutral vessels, whatever their 
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cargoes, bound to any port of France or her allies, were required, under 
pain of capture and condemnation, first to touch at some British or Irish 
port, and there to pay such re-exportation duties as might be imposed, 
and to obtain, by the payment of certain fees, a British license to trade 
to the Continent. Nor was any export to be allowed of the produce of 
France or her allies, except in vessels which had complied with the fore- 
going regulation. All such vessels which, previous to notice of this new 
system, had sailed for any hostile port, if fallen in with by any British 
cruiser, were to be ordered to some port of Great Britain or Ireland, or to 
Gibraltar or Malta, whence, having first paid such duties as should be 
established, they might proceed to their ports of destination; or, if they 
preferred it, they might land and enter their goods in Great Britain. A 
further ground of capture, after the lapse of sufficient time for the order 
to become known, was to be the having on board French consular 
"certificates of origin," required since the Berlin decree, as proof that 
the goods sought to be imported into France were not of British origin. 

Although the plea of retaliating the issue of the Berlin decree afforded 
a colorable pretext for these orders, they were, in reality, but a further 
carrying out of that restrictive policy as to neutral commerce urged for 
some time past upon the British government by the greedy jealousy of 
the British colonial merchants and ship-owners, and of which the restric- 
tions on the colonial carrying trade had been the first fruit. Their effect 
was to deprive American vessels of all their neutral advantages, and, 
so far as regarded the trade to Europe, to place them on the same level 
with British vessels. One advantage was indeed left them, in the supply 
of the French, Spanish, and Dutch colonies with provisions, lumber, and 
other American products, and the transport of the produce of these 
colonies for the supply of the United States: but the very lucrative carry- 
ing trade between these colonies and their mother countries, engrossed 
of late by American vessels, so much to the envy of the British ship- 
owners, was either entirely cut off, or made to circulate through Great 
Britain, subject to duties, transhipment, and other embarrassments. 

To these orders Bonaparte very soon responded in a new decree, dated 
at Milan, invigorating and extending the decree of Berlin. This Milan 
decree pronounced every vessel "denationalized" and forfeited which 
should submit to be searched by a British cruiser; which should pay any 
tax, duty, or license money to the British government; or which should 
be found on the high seas or elsewhere, bound to or from any British 
port. Spain and Holland, with their usual subserviency, forthwith issued 
similar decrees. 5 

We here subjoin 6 the first order of November 11, 1807. 

The order in council of January 7, 1807, while intended as a prohibition to 
neutrals of enemy coasting trade, was quite susceptible in its wording of an 
interpretation which would have cut off neutrals from any enemy commerce 
whatsoever. While this infelicity of language was clearly pointed out in 
Parliament, no change was ever made in the text. 7 President Jefferson was, 
therefore, justified in characterizing the order, in his annual message of 

6 History of the United States, Vol. VI, Chap. XX, p. 33 seq. 

6 See Appendix, page 579. 

7 Cf . Mahan, Sea Power in its Relations to the War of 1812, Vol. I, p. 516 seq. 
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October 27, 1807, as "an interdiction of 'all trade by neutrals between ports 
not in amity with them, i. e. with the British' " and he added "England 
being now at war with nearly every nation on the Atlantic and Mediter- 
ranean seas, our vessels are required to sacrifice their cargoes at the first 
port they touch or to return home without the benefit of going to any other 
market. Under this new law of the ocean our trade on the Mediterranean 
has been swept away by seizures and condemnations, and that in other 
seas is threatened with the same fate." The wide extension of the decree 
of November 21, 1806 by that of December 17, 1807 given below practi- 
cally forbade all commercial intercourse with England or with English 
goods, while England, in its turn, forbade all commerce between ports 
controlled by Napoleon or his allies save through some British port; and 
the Milan decree of December 17th of the same year announced seizure 
and confiscation of all neutral vessels which should obey or submit to Great 
Britain's maritime rules, whatever might be the character of its cargo — 
neutral or belligerent owned. 

Opponents of the British Government of the day, such as Brougham and 
Erskine, 8 did not hesitate to urge in Parliament the undeniable conflict be- 
tween portions of the orders of November 11th and recognized principles of 
international law, since it was attempted to prevent Powers from carrying on 
traffic not only permitted to them in time of peace but which in no wise con- 
travened the inhibitions of sea warfare in the matter of blockade, contra- 
band or unneutral service; nor was it in line with any principle of the law of 
nations to compel the passage of neutral traffic, innocent in itself, through 
British ports as though it were colonial in character and hence undeniably un- 
der control of the parent state ; and, lastly, the condemnation of a neutral ves- 
sel for carrying a document touching the cargo's actual origin was not in any 
sense permissible under international law. These considerations were em- 
bodied in a series of resolutions offered in Parliament by Erskine on March 8, 
1808, and will be found in the Appendix hereto. 9 The orders, nevertheless, 
were in part merged in a bill which passed and received the royal assent 
and thus became placed beyond attack on constitutional grounds. 10 

8 Cf. Alison, History of Europe, Chap. XL VII. 9 Infra, page 581. 

10 "On the 21st of November, 1806, a decree was published at Berlin prohibiting the 
inhabitants of the entire European territory allied with France from carrying on any com- 
merce with Great Britain, or admitting any merchandise whatever that had been produced in 
Great Britain or in its colonies. Spain, Italy and Holland were mentioned by name in the 
decree; Northern Germany was treated as French territory; so that the line of coast closed to 
the shipping and the produce of the British Empire included everything from the Vistula to 
the Southern point of Dalmatia, with the exception of Denmark and Portugal, and the 
Austrian port of Trieste. All property belonging to English subjects, all merchandise of 
British origin, whoever might be the owner, was ordered to be confiscated: no vessel that had 
even touched at a British port was permitted to enter a Continental harbour. The grounds 
of international right advanced by Napoleon in justification of this decree were not intended 
to be taken seriously: his fixed purpose was to exhaust Great Britain, since he could not 
destroy her navies, or, according to his own expression, to conquer England upon the 
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Meantime the American Congress had initiated the passage of a series of 
embargo, non-intercourse, and non-importation measures unfortunate alike 
in conception and application, and while primarily municipal in character, 
were destined to produce disastrous international effects. On April 17, 
1808, Napoleon being then at Bayonne near the Spanish border, issued a 
notable decree announcing the confiscation of all American vessels reaching 
France on the avowed ground that such vessels must have transgressed the 
laws of their own country in leaving American ports and were thus amenable 
to seizure by way of assisting the United States in carrying out its own laws. 
Under this decree, many American ships were confiscated, as were many 
more under a subsequent decree issued in May, 1810, from the Palace of 
Rambouillet. The November orders were revoked by the British Govern- 
ment by order of April 26, 1809, 11 and only the coasts of France, Holland 
and Italy, together with the colonial possessions of the first two named 
countries, were now to be laid under the ban of a proclamation blockade, and 
hence colonial commerce of these Powers being excluded from the world's 
markets, British planters were correspondingly favored. The entrepdt fea- 
ture of the earlier orders also was omitted, although the disingenuous license 
system was to be still allowed. The blockade was nevertheless intended to 
be unqualifiedly rigorous, and so continued in greater or lesser degree, until 
the War of 1812 with the United States and Napoleon's own fatal Russian 
expedition at the same period swept orders and decrees into the shadow of 
things forgotten. 

Continent. All that was most harsh and unjust in the operation of the Berlin Decree fell, 
however, more upon Napoleon's own subjects than upon Great Britain. The exclusion of 
British ships from the harbours of the Allies of France was no more than the exercise of a 
common right in war; even the seizure of the property of Englishmen, though a violation of 
international law, bore at least an analogy to the seizure of French property at sea; but the 
confiscation of the merchandise of German and Dutch traders after it had lain for weeks in 
their own warehouses, solely because it had been produced in the British Empire, was an act 
of flagrant and odious oppression. The first result of the Berlin Decree was to fill the trading 
towns of North Germany with French revenue-officers and inquisitors. Peaceable trades- 
men began to understand the import of the battle of Jena when French gendarmes threw 
their stock into the common furnace, or dragged them to prison for possessing a hogshead of 
Jamaica sugar or a bale of Leeds cloth. The merchants who possessed a large quantity of 
English or colonial wares were the first, as they were the heaviest, sufferers by Napoleon's 
commercial policy; the public at large found the markets supplied by American and Danish 
traders, until, at a later period, the British Government adopted reprisals, and prevented the 
ships of neutrals from entering any of the ports from which English vessels were excluded. 
Then every cottage felt the stress of war. But if the full consequences of the Berlin Decree 
were delayed until the retaliation of Great Britain had reached the dimensions of Napoleon's 
own tyranny, the Decree itself marked on the part of Napoleon the assumption of a power in 
conflict with the common needs and habits of European life. Like most of the schemes of 
Napoleon subsequent to the victories of 1806, it transgressed the limits of practical states- 
manship, and displayed an ambition no longer raised above mere tyranny by its harmony 
with forms of progress and with better tendencies of the age." (A History of Modern Europe, 
by C. A. Fyffe, M. A., Vol. I, 1881, pp. 327 to 330, inc.) 
n Text printed in Appendix, infra, p. 583. 
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The constitutional validity of the orders in council, which had been 
acutely challenged by Lord Erskine in 1808, came before the High Court of 
Admiralty in 1811 in the celebrated case of the American ship Fox, seized on 
its way from Boston to Cherbourg and sailing, consequently, in violation of 
British blockade prohibitions. In determining the vessel's condemnation 
Sir William Scott, afterwards Lord Stowell, rested upon the principle of 
retaliation, a proceeding, as he pointed out, not repugnant to principles of 
the law of nations. The learned judge appears to have thought also that the 
Crown in council possesses certain rights over the High Court of Admiralty 
somewhat similar to those acknowledged as within the power of Parliament 
where purely municipal law might be concerned, although he was careful to 
acknowledge that the court administers the jurisprudence of international 
law, a system of world application and necessarily universal in scope. In his 
view, however, of the relations of the Crown to the court, a position is taken 
which can scarcely be maintained and was fated then and later to encounter 
destructive criticism. Of it Brougham said, in a brilliant article which ap- 
peared a few months later in the Edinburgh Review of February, 1812, en- 
titled "Disputes with America": 

Here there are two propositions mentioned asserting two several 
duties which the Court has to perform. One of these is very clearly de- 
scribed; the duty of listening to Orders in Council, and proclamation is- 
sued by one of the parties before the Court; — the other, the duty of 
administering the Law of Nations, seems so little consistent with the 
former, that we naturally go back to the preceding passage of the judg- 
ment where a more particular mention is made of it. "This court" 
says the learned judge "is bound to administer the Law of Nations to 
the subjects of other countries, in the different relations in which they 
may be placed towards this country and its government. This is what 
other countries have a right to demand for their subjects, and to com- 
plain if they receive it not. This is its unwritten law evidenced in the 
course of its decisions, and collected from the common usage of civilized 
states." 

How then can the Court be said to administer the unwritten law of 
nations between contending states, if it allows that one government, 
within whose territories it "locally has its seat" to make alterations on 
that law at any moment of time? And by what stretch of ingenuity can 
we reconcile the position, that the Court treats the English government 
and foreign claimants alike, determining the cause exactly as it would if 
sitting in the claimant's country, with the new position, that the English 
government possesses legislative powers over the Court, and that its 
orders are in the law of nations what statutes are in the body of munici- 
pal law? These are the questions which, we believe, the combined skill 
and address of the whole Doctors of either law may safely be defied to 
answer. 

We shall here close our review of the leading maritime orders and decrees of 
the Napoleonic age by citing the text of the Milan decree, a measure unhesi- 
tatingly characterized by the Supreme Court of the United States in the case 
of Williams v. Armroyd (7 Cranch 423) as subversive of international law: — 
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D^CRET IMPERIAL PORTANT SAISIE ET CONFISCATION DES BATIMENS 
QUI, APRES AVOIR TOUCHE EN AnGLETERRE ENTRERONT DANS LES PORTS 
DE FRANCE. 12 

Au palais de Milan, le 17 decembre 1807. 

Napoleon, empereur des francais, roi d'ltalie et protecteur de la 
Confederation du Rhin; Sur le rapport de notre ministre des finances, 
nous avons decrete et d^cretons ce qui suit: 

Art. ler. Tous les batimens qui, aprSs avoir touche en Angleterre, 
pas quelque motif que ce soit, entreront dans les ports de France, seront 
saisis et confisqu6s, ainsi que les cargaisons, sans exception ni distraction 
des denies et marchandises. 

2. Les capitaines des batimens qui entreront dans les ports de France 
devront dans le jour de leur arrived, faire, au bureau des douanes 
imperiales, une declaration du lieu de leur depart, de ceux ou ils ont 
relache, et lui presenter leurs manifestes, connaissmens, papiers de mer 
et livres de bord. 

Lorsque le capitaine aura signe et remis sa declaration, et com- 
munique - ses papiers le chef des douanes interrogera separement les 
matelots, en presence des deux principaux prepos£s. S'il r&ulte de cet 
interrogatoire que le batiment a touche" en Angleterre, independamment 
de la saisie et confiscation dudit batiment et de sa cargaison, le capitaine 
sera, ainsi que ceux des matelots qui, dans leur interrogatoire auraient 
fait une fausse declaration, constitue prisonnier, et ne sera mis en 
liberte qu'apres avoir paye" une somme de six mille francs pour son 
amende personnelle et celle de cinq cents pour chacun des matelots ar- 
retes, sans prejudice des peines encourues par ceux qui falsifient leurs 
papiers de mer et livres de bord. 

3. Si des avis et renseignemens donnas aux directeurs de nos douanes 
eievent des soupcons sur l'origine des cargaisons, elles seront mises 
provisoirement en entrepdt, jusqu'a ce qu'il ait 6te reconnu et decide 
qu'elles ne proviennent ni d' Angleterre ni de ses colonies. 

4. Nos commissaires des relations commerciales qui deiiveront des 
certificats d'origine pour les marchandises qui seront chargees dans les 
ports de leur residence, a destination de ceux de France, ne se borneront 
pas a attester que les marchandises ou denrees ne viennent ni d' Angle- 
terre ni de ses colonies et de son commerce; ils indigneront le lieu de 
l'origine, les pieces qui leur a 6t6 representees a l'appui de la declaration 
qui leur a ete" faite, et le nom du batiment a bord duquel elles ont ete 
transporters primitivement du lieu de l'origine dans celui de leur resi- 
dence. 

Ils addresseront un duplicata de leur certificat a notre conseiller d'etat 
directeur general de nos douanes. 

5. Nos ministres des relations exterieures, de la guerre et des finances, 
sont charges, chacun en ce qui le concerne de l'ex£cution du present 
decret." 

Sign6 Napoleon 

Par l'Empereur: 
Le ministre Secretaire d'etat, signe 

Hugues B. Maret 

n Bulletin des lois de V empire francais, 4 serie, tome 7, Paris, 1808, pp. 357-359. 
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The rules of sea warfare which had found so abundant illustration in 
contests over these orders and decrees were destined to arouse similar dis- 
cussion and differences in the world conflict of a century later. 

Scarcely, indeed, had hostilities broken out in the war of 1914 when it 
became evident that the character of the struggle would inevitably strain to 
the uttermost all recognized principles of maritime international law, while 
the extraordinarily rapid development in the manufacture of war munitions 
and the utilization of materials not hitherto employed for this purpose, pro- 
claimed the disappearance of any hard and fast rule of definition touching 
what might or might not be specially adapted to contraband. For Great 
Britain the problems to be solved were evident enough. Its insular position 
rendered a supply of foodstuffs from oversea imperative, while at the same 
time it would be necessary to prevent supply to its enemies of such raw 
materials as might be essential in the manufacture of war munitions. 
Since such materials, together with needed provisions, must come from neu- 
trals, and since these were interested to promote their own commercial ad- 
vantage to the utmost within admitted legal limits, sharp differences at once 
arose touching the legal rights of these various parties, and the necessity was 
laid upon the British Government of holding an even course between neutral 
commercial claims sustainable under international law and its own needs and 
perils. 

During the century which had elapsed since the struggle with Napoleon, 
international law had gained in clearness of definition, and somewhat in 
substance also, through judicial decisions in many prize cases and also 
through such important international agreements as the Declaration of 
Paris and the Hague conventions, while in 1909 the Declaration of London 
had attempted a further definition and clarification of many aspects of the 
subject. The Declaration of Paris remains as yet unratified by the United 
States, but the Declaration of London, although unratified by Great Britain, 
was deemed a sufficient basis of procedure with some modifications and this 
was accordingly announced by order in council issued August 20, 1914. 
But the rapidly changing aspects of the war rendered it increasingly plain 
that some other and radical modifications must be made, and later orders 
therefore reduced the declaration almost to the vanishing point as a code of 
sea warfare, until, on July 7, 1916, an order abandoned these various modi- 
fications and announced certain rules of action widely departing from the 
declaration, but claimed nevertheless to be in harmony with international 
law. 

The declaration had proposed, while recognizing the right of every 
sovereign government to alter its contraband lists, on proper notification, a 
certain free list; there was also recognized for absolute contraband the prin- 
ciple of continuous voyage or true ultimate destination, although this was 
not to be allowed in the case of conditional contraband, the latter term being 
applied to merchandise destined for the naval or military supply of the 
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enemy instead of for the use of the civil hostile population. But the rapid 
utilization of certain raw materials found on the free list, and the practical 
identification of an enemy country's entire population with the conduct of 
war, compelled a departure from these aspects of the declaration. Further- 
more, the peculiar geographical conditions surrounding German territory, 
combined with the introduction of the mine and the submarine on a scale 
hitherto unknown, made former conceptions of blockade difficult or impos- 
sible of practical application, thus compelling a reversion in some sort to a 
long-distance or cruiser blockade of North Sea coasts on principles not dis- 
similar from those announced in the Anglo-Russian treaty of 1801 and in 
the orders in council of 1807, while freedom of enemy goods carried on 
neutral ships as laid down in the Declaration of Paris was practically aban- 
doned, the declaration being implicitly denounced. Thus a destination to 
neutral ports ceased to afford protection to neutral commerce, if probably 
bound ultimately to enemy territory, while the formerly more or less pre- 
cisely defined blockade area (rayon oV action) became indefinitely expanded to 
correspond with possibilities of effective cruiser patrol, and, moreover, 
proofs of ultimate destination might now be inferred or conclusively estab- 
lished from facts and circumstances lying quite outside of information de- 
rived from papers upon a captured vessel as in the old and well established 
rule in such cases. 

To much of all this the United States as a neutral government urged pro- 
tests based upon British seizures of cargoes declared not to be absolute, but 
rather conditional, contraband, if contraband at all, and on its way, more- 
over, to neutral ports and thus not liable in any case to capture. The law of 
blockade and contraband were, it was said, applied indiscriminately and 
recklessly, while the British plan of bringing merchantmen into port for the 
alleged purpose of a thorough search went far in the delays thus caused be- 
yond any practice heretofore recognized as admissible in the law of nations; 
for not only were enemy coasts practically placed under blockade, but a 
blockade of some sort certainly was now being attempted to be applied to 
coasts and ports wholly neutral, so that both the neutral exporter and im- 
porter, as well as the enemy, were alike objects of belligerent attack. This 
was said to be carried out in defiance of international law, nor was it neces- 
sary to point to such evidences of that law as contained in Articles 17, 18, 
and 19 in the Declaration of London to establish the points at issue beyond 
reasonable controversy. The United States likewise complained that its 
flag was wrongfully employed to avoid capture. British principles of visit 
and search came, therefore, under severe condemnation, as in Napoleon's 
Berlin decree, while the requirement by an order in council (February 16, 
1917) that vessels carrying cargoes to or from countries contiguous to Ger- 
many should first call at a British port for examination seemed to be practi- 
cally a revival of the entrepdt system so objectionable to neutrals as well as to 
Britain's enemies a century earlier. Likewise, as in the case of the Fox in 
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1811, the constitutional validity of certain orders and their relation to the 
law of nations became the subject of notable arguments in prize proceedings 
with the result that the entire subject received an exhaustive discussion and 
resulted in expositions of international law which would seem for the present 
age at least to be final. 13 

The principal orders in council coming within our view of the subject are 
those of August 20, 1914, March 11, 1915, March 30, 1916, July 7, 1916, 
January 10, 1917, and February 16, 1917. The order of March 11, 1915, 
prohibits commercial access to any German port and provides that vessels 
sailing from a German port must discharge their goods in a British or allied 
port and that "Every merchant vessel which sailed from a port other than a 
German port after the 1st of March, 1915, having on board goods which are 
of enemy origin or are enemy property may be required to discharge such 
goods in a British or allied port. Goods so discharged in a British port shall 
be placed in the custody of the marshal of the Prize Court, and, if not req- 
uisitioned for the use of His Majesty, shall be detained or sold under the 
direction of the Prize Court. The proceeds of goods so sold shall be paid into 
court and dealt with in such manner as the court may in the circumstances 
deem to be just." 

The order of July 7, 1916 provides: — 

a. The hostile destination required for the condemnation of contra- 
band articles shall be presumed to exist, until the contrary is shown, if 
the goods are consigned to or for an enemy authority, or an agent of the 
enemy state, or to or for a person who, during the present hostilities, has 
forwarded contraband goods to an enemy authority, or an agent of the 
enemy state, or to or for a person in territory belonging to or occupied by 
the enemy, or if the goods are consigned "to order," or if the ship's 
papers do not show who is the real consignee of the goods. 

b. The principle of continuous voyage or ultimate destination shall be 
applicable both in cases of contraband and of blockade. 

c. A neutral vessel carrying contraband with papers indicating a 
neutral destination, which, notwithstanding the destination shown in 
the papers, proceeds to an enemy port, shall be liable to capture and 
condemnation if she is encountered before the end of her next voyage. 

d. A vessel carrying contraband shall be liable to capture and con- 
demnation if the contraband, reckoned either by value, weight, volume, 
or freight forms more than half the cargo. 

13 Cf. "Correspondence between His Majesty's Government and the United States 
Government Respecting the Rights of Belligerents," collected in the 1st supplement, Copies 
of Proclamations, Orders in Council and Documents relating to the European War. (Ottawa, 
1915). The orders in council of 1914-1917 are published in the volumes of British emer- 
gency legislation and are conveniently collected by the Canadian Dominion Government in 
the series above named, as well as published by the British Government in the series of 
Statutory Rules and Orders. 

The correspondence and orders are printed, from official texts furnished by the Depart- 
ment of State of the United States, in the Special Supplements to this Journal issued in 
July, 1915, October, 1916, and October, 1917. 
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And it is hereby further ordered as follows: 

1. Nothing herein shall be deemed to affect the Order in Council of 
the 11th of March, 1915, for restricting further the commerce of the 
enemy or any of His Majesty's proclamations declaring articles to be 
contraband of war during the present hostilities. 

The order of January 10, 1917, announces retaliation as the basic principle 
justifying the compulsory discharge "in a British or Allied port of goods 
which were of enemy origin or of enemy destination or which were enemy 
property irrespective of the enemy country from or to which such goods were 
going or of the enemy country in which was domiciled the person whose 
property they were"; and on the 16th of February following an order was 
issued briefly summarizing the chief new courses to be observed: 

1. A vessel which is encountered at sea on her way to or from a port in 
any neutral country affording means of access to the enemy territory 
without calling at a port in British or Allied territory shall, until the 
contrary is established, be deemed to be carrying goods with an enemy 
destination, or of enemy origin, and shall be brought in for examination, 
and, if necessary, for adjudication before the Prize Court. 

2. Any vessel carrying goods with an enemy destination, or of enemy 
origin, shall be liable to capture and condemnation in respect of the car- 
riage of such goods; provided that, in the case of any vessel which calls 
at an appointed British or Allied port for the examination of her cargo, 
no sentence of condemnation shall be pronounced in respect only of the 
carriage of goods of enemy origin or destination, and no such presump- 
tion as is laid down in Article 1 shall arise. 

3. Goods which are found on the examination of any vessel to be 
goods of enemy origin or of enemy destination shall be liable to condem- 
nation. 

4. Nothing in this order shall be deemed to affect the liability of any 
vessel or goods to capture or condemnation independently of this 
order. 

The leading cases in exposition of the principles of maritime action an- 
nounced in these orders are those of the Zamora, determined by the Privy 
Council April 7, 1916, and the Leonora and other vessels, decided in the 
Probate, Divorce and Admiralty Division, April 15, 1918. 

The Zamora u was a Swedish steamship, seized April 8, 1915, on its way 
from New York to Stockholm, with a cargo of 400 tons of copper. The ves- 
sel was taken by a British cruiser to Kirkwall to be searched, and on April 
19th condemnation of the ship and cargo was claimed on the ground that the 
cargo was as to more than one-half contraband of war and that both were in 
any event confiscable under the reprisals order of March 11, 1915, the ship 
having sailed from a port other than a German port after March 1 carrying a 
cargo with enemy destination or which was enemy property. The court 
ordered the release of the copper and its delivery to the Crown under Order 
XXIX, rule I, of the Prize Court Rules of 1914 as amended by order in 

14 Text of decision printed in this Journal, April, 1916 (Vol. 10), p. 422. 
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council of April 29, 1915. In the opinion of the presiding judge, the order 
could be made under inherent powers of the Prize Court without infringing 
the law of nations as well as under the powers conferred by orders in council. 
But the Privy Council thought that order XXIX, rule I, "construed as an 
imperative direction to the court, was not binding; and that as the judge had 
no satisfactory evidence before him that the copper was urgently required, 
the order must be set aside." The determination of the Lords of Appeal 
rests upon the consideration that "the Crown has no power by order in 
council to prescribe or alter the law which prize courts have to administer;" 
hence an order is to be regarded as a rule of administrative action only and 
not as an announcement of law in a tribunal expounding the law of nations. 
Moreover "the dictum of Lord Stowell in the case of the Fox (Edwards' 
Eeports, 312) to the effect that the King in council possesses the legislative 
rights over a Prize Court analogous to those possessed by Parliament over 
the courts of common law" cannot be maintained. 

In the case at bar the right to requisition exists, but there must be an 
ascertained basis for judicial action before such a right becomes exercisable. 

In the case of the Leonora the President of the Probate, Divorce and Ad- 
miralty Division, Sir Samuel Evans, held that "The Reprisals Order in 
Council of February 16th, 1917, which authorizes the capture and condemna- 
tion of vessels carrying cargoes to or from countries contiguous to Germany, 
if such vessels have not first called at a British or Allied port for examination, 
was, in the circumstances existing at the date of the Order, justified by the 
recognized principles of international law, and the consequential results to 
neutrals give them no right to complain or to claim compensation." This 
important decision comprises a valuable review of orders in council in their 
historical development 15 and constitutes a permanent landmark in legal 
science. 

Principles, indeed, do not and cannot change, but while in themselves 
permanent, their applications must be recognized as capable of indefinite ex- 
pansion as new world needs arise and imperiously demand adjustment amid 
new conditions. It is in the spirit of such conditions and needs that the 
orders in council of both periods at which we have glanced must be studied, 
and if rightly grasped, cannot but aid every genuine effort to promote the 
unfolding and growth of the law of nations in both its substantive and pro- 
cedural aspects. 

15 The decision in the case of the Leonora was affirmed by the Judicial Committee of the 
Privy Council on July 31, 1919. See text in this Journal for October, 1919 (Vol. 13, p. 814) . 
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Appendix 
(1) At the Court of the Queen's Palace, the 11th of November, 1807. 

Present, the King's most Excellent Majesty in council: 

Whereas certain orders, establishing an unprecedented system of warfare 
against this kingdom, and aimed especially at the destruction of its commerce 
and resources, were, some time since, issued by the Government of France, 
by which "the British islands were declared to be in a state of blockade" 
thereby subjecting to capture and condemnation all vessels, with their 
cargoes, which should continue to trade with His Majesty's dominions: 

And whereas, by the same order "all trading in English merchandise is 
prohibited, and every article of merchandise belonging to England, or com- 
ing from her colonies, or of her manufacture, is declared lawful prize." 

And whereas the nations in alliance with France, and under her control, 
were required to give, and have given, and do give, effect to such orders: 

And whereas His Majesty's order of the 7th of January last has not an- 
swered the desired purpose, either of compelling the enemy to recall those 
orders, or of inducing neutral nations to interpose, with effect, to obtain their 
revocation, but, on the contrary, the same have been recently enforced with 
increased rigor: 

And whereas His Majesty, under these circumstances finds himself com- 
pelled to take further measures for asserting and vindicating his just rights, 
and for supporting that maritime power which the exertions and valor of his 
people have, under the blessing of Providence, enabled him to establish and 
maintain; and that the maintenance of which is not more essential to the 
safety and prosperity of His Majesty's dominions, than it is to the protection 
of such states as still retain their independence, and to the general inter- 
course and happiness of mankind: 

His Majesty is therefore pleased, by and with the advice of his privy coun- 
cil, to order, and it is hereby ordered, that all the ports and places of France 
and her allies, or of any other country at war with His Majesty, and all 
other ports or places in Europe, from which, although not at war with His 
Majesty, the British flag is excluded, and all ports or places in the colonies 
belonging to His Majesty's enemies, shall from henceforth, be subject to the 
same restrictions in point of trade and navigation, with the exceptions here- 
inafter mentioned, as if the same were actually blockaded by His Majesty's 
naval forces, in the most strict and rigorous manner. And it is hereby fur- 
ther ordered and declared, that all trade in articles which are of the produce 
or manufacture of the said countries or colonies, shall be deemed and con- 
sidered to be unlawful; and that every vessel trading from or to the said 
countries or colonies, together with all goods and merchandise on board, and 
all articles of the produce or manufacture of the said countries or colonies, 
shall be captured and condemned as prize to the captors. 

But although His Majesty would be fully justified, by the circumstances 
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and considerations above recited, in establishing such system of restrictions 
with respect to all the countries and colonies of his enemies, without excep- 
tion or qualification, yet His Majesty being, nevertheless, desirous not to 
subject neutrals to any greater inconvenience than is absolutely inseparable 
from the carrying into effect His Majesty's just determination to counteract 
the designs of his enemies, and to retort upon his enemies themselves the 
consequences of their own violence and injustice; and being yet willing to 
hope that it may be possible (consistently with that object) still to allow 
neutrals the opportunity of furnishing themselves with colonial produce for 
their own consumption and supply, and even to leave open, for the present, 
such trade with His Majesty's enemies as shall be carried on directly with the 
ports of His Majesty's dominions, or of his allies, in the manner hereinafter 
mentioned : 

His Majesty is, therefore, pleased further to order, and it is hereby 
ordered, that nothing herein contained shall extend to subject to capture or 
condemnation any vessel, or the cargo of any vessel, belonging to any country 
not declared by this order to be subjected to the restrictions incident to a 
state of blockade, which shall have cleared out with such cargo from one port 
or place of the country to which she belongs, either in Europe or America, or 
from some free port in His Majesty's colonies, under circumstances in which 
such trade, from such free ports, is permitted, direct to some port or place in 
the colonies of His Majesty's enemies, or from those colonies direct to the 
country to which such vessel belongs, or to some free port in His Majesty's 
colonies, in such cases, and such articles, as it may be lawful to import into 
such free port; nor to any vessel, or the cargo of any vessel, belonging to 
any country not at war with His Majesty, which shall have cleared out under 
such regulations as His Majesty may think fit to prescribe, and shall be pro- 
ceeding direct from some port or place in this kingdom, or from Gibraltar, 
or Malta, or from any port belonging to His Majesty's allies, to the port 
specified in her clearance; nor to any vessel, or the cargo of any vessel, 
belonging to any country not at war with His Majesty, which shall be 
coming from any port or place in Europe which is declared by this order to 
be subject to the restrictions incident to a state of blockade, destined to some 
port or place in Europe belonging to His Majesty, and which shall be on her 
voyage direct thereto; but these instructions are not to be understood as 
exempting from capture or confiscation any vessel or goods which shall be 
liable thereto in respect of having entered or departed from any port or place 
actually blockaded by His Majesty's squadrons or ships of war, or for being 
enemy's property, or for any other cause than the contravention of this 
present order. 

And the commanders of His Majesty's ships of war and privateers, and 
other vessels acting under His Majesty's commission, shall be, and are 
hereby, instructed to warn every vessel which shall have commenced her 
voyage prior to any notice of this order, and shall be destined to any port of 
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France, or of her allies, or of any other country at war with His Majesty, or 
to any port or place from which the British flag, as aforesaid, is excluded, or 
to any colony belonging to His Majesty's enemies, and which shall not have 
cleared out as is hereinbefore allowed, to discontinue her voyage, and to pro- 
ceed to some port or place in this kingdom, or to Gibraltar or Malta; and any 
vessel which, after having been so warned, or after a reasonable time shall 
have been afforded for the arrival of information of this His Majesty's order 
at any port or place which she sailed, or which, after having notice of this 
order, shall be found in the prosecution of any voyage contrary to the restric- 
tions contained in this order, shall be captured, and, together with her cargo, 
condemned as lawful prize to the captors. 

And whereas countries not engaged in the war have acquiesced in these 
orders of France, prohibiting all trade in any articles the produce or manu- 
facture of His Majesty's dominions; and the merchants of those countries 
have given countenance and effect to those prohibitions by accepting from 
persons, styling themselves commercial agents of the enemy, resident at 
neutral ports, certain documents, termed "certificates of origin", being certif- 
icates obtained at the ports of shipment, declaring that the articles of the 
cargo are not of the produce or manufacture of His Majesty's dominions, or 
to that effect: 

And whereas this expedient has been directed by France, and submitted to 
by such merchants, as part of the new system of warfare directed against 
the trade of this kingdom, and as the most effectual instrument of accom- 
plishing the same, and it is therefore essentially necessary to resist it: 

His Majesty is therefore pleased, by and with the advice of his privy 
council, to order, and it is hereby ordered, that if any vessel, after reasonable 
time shall have been afforded for receiving notice of this His Majesty's order, 
at the port or place from which such vessel shall have cleared out, shall be 
found carrying any such certificate or document as aforesaid, or any docu- 
ment referring to or authenticating the same, such vessel shall be adjudged 
lawful prize to the captor, together with the goods laden therein, belonging to 
the person or persons by whom, or on whose behalf, any such document was 
put on board. 

(2) Resolutions of Lord Erskine in Parliament, March 8, 1808. 

1st, That the power of making laws to bind the people of this realm, is 
exclusively vested in his majesty by and with the advice and consent of the 
lords spiritual and temporal, and commons of the realm, in parliament as- 
sembled: and that every attempt to make, alter, suspend, or repeal such laws, 
by order of his majesty in his privy council, or in any other manner than by 
his majesty in parliament, is unconstitutional and illegal. — 2nd, That the 
advising his majesty to issue any Order in Council, for dispensing with, or 
suspending any of the laws of this realm, is a high violation of the funda- 
mental laws and constitution thereof. That the same cannot in any case be 
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justified, but by some unforeseen and urgent necessity endangering the 
public safety. And that in every such case it is the duty of his majesty's 
ministers to advise his majesty, after issuing such order, forthwith to as- 
semble his parliament, in order both that the necessity of such proceeding 
may be inquired of and determined; and that due provision may be made for 
the public safety, by the authority of his majesty in parliament. — 3d, That 
the Law of Nations is a part of the law of the land, and that neutral nations, 
not interposing in the war between his majesty and his enemies, have a legal 
right to such freedom of commerce and navigation, as is secured to them by 
the Law of Nations. — 4th, That the late Orders of his majesty in Council, 
are contrary to the law of nations, inasmuch as they purport to interrupt the 
commerce of friendly and unoffending nations, carrying on their accustomed 
trade in innocent articles, between their own country and the ports of his 
majesty's enemies, not actually blockaded; and even between their own 
country and those of his majesty's allies. And also, inasmuch as they pur- 
port to compel such trade in future, to come, in the first instance, under pain 
of confiscation, to the ports of his majesty's dominions, or of his allies, and 
there to submit to such regulations, restrictions and duties as shall be im- 
posed upon them. — 5th, That by the Law of Nations, all independent gov- 
ernments have an undoubted right, both in war and peace, to regulate in 
their own territories, and according to their own convenience, except where 
specially restrained by treaty, the admission or exclusion of the ships or 
merchandize of other states. That by the municipal law of this and other 
European countries, it hath been usual to require, that vessels trading to or 
from the ports thereof, shall carry such certificates or other documents, 
showing in what country the vessel hath been built, fitted or owned, by what 
sailors she is navigated, and in what country the articles composing the cargo 
have been grown, produced or manufactured, as may be judged necessary to 
entitle them to entry. And, that the ships of friendly nations carrying such 
papers in time of war, do not thereby violate any rule of amity with other 
countries, or legally incur any penalty whatever, unless such should be found 
to be fraudulent. — 6th, That so much of his majesty's Order in Council, of 
the 11th of Nov. last, as directs, that 'any vessels carrying any certificates or 
documents, declaring, that the articles of the cargo are not of the produce or 
manufacture of his majesty's dominions, or to that effect, or carrying any 
other document referring to such certificate or document, shall, together with 
the goods laden therein, belonging to the persons by whom, or on whose be- 
half, any such document was put on board, be adjudged lawful prize to the 
captor'; is a gross and flagrant violation of the Law of Nations, of the statutes 
made for the freedom of navigation and commerce, and of the rights and 
liberties of the people of this realm; inasmuch as it purports to expose the 
property both of foreign merchants, and even of his majesty's subjects, in the 
ports of this realm, as well as on the high seas, to unjust detention and for- 
feiture in cases where no offence whatever hath been committed against any 
known principle, or rule of the Law of Nations, or against any law, statute, or 
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usage of the realm. — 7th, That the free access to the ports of this realm, and 
the liberty of trading to and from the same, has been secured to merchant 
strangers, not being of a hostile nation, by Magna Charta and divers other 
ancient statutes in which it is expressly provided, 'that no manner of ship, 
which is fraught towards England or elsewhere, be compelled to come to any 
port of England, nor there to abide against, the will of the masters and mari- 
ners of the same, or of the merchants whose the goods be.' And that the 
said statutes were intended, not only to protect the innocent commerce of 
friendly nations, but also to secure to the people of this realm, the benefits of 
a free and open market for the sale of the produce and manufactures thereof; 
and for the carrying on of such trade as might conduce to the profit and ad- 
vantage of the realm. — 8th, That the above-mentioned Orders of his majesty 
in Council are in open breach and violation of the said statutes, inasmuch as 
they direct that ships fraught to other places than this kingdom, and even to 
ports belonging to his majesty's allies, may be compelled to come to the ports 
of this realm, or of its dependencies, and there to abide under such restric- 
tions or regulations as his majesty may be advised to impose upon them; and 
also inasmuch as they direct that the goods laden in such vessels shall not be 
cleared out again from such ports, without having been, in some cases, pre- 
viously entered and landed; nor, in other cases, without having obtained 
from his majesty's officers licences to depart, which licences such Officers 
are not, by any known law of this realm, authorized to grant." (Hansard's 
Debates, Vol. X, columns 969-971.) 

(3) At the Court of the Queen's Palace, the 26th of April, 1809. 

Present, the King's Most Excellent Majesty in council. 

Whereas, His Majesty, by his order in council of the 11th of November, 
1807, was pleased, for the reasons assigned therein, to order that "all the 
ports and places of France and her allies, or any other country at war with 
His Majesty, and all other ports or places in Europe from which, although 
not at war with His Majesty, the British flag is excluded, and all ports or 
places in the colonies belonging to His Majesty's enemies, should from hence- 
forth be subject to the same restrictions in point of trade and navigation as if 
the same were actually blockaded in the most strict and rigorous manner," 
and also to prohibit "all trade in articles which are the produce or manu- 
factures of the said countries or colonies," and whereas, His Majesty, having 
been nevertheless desirous not to subject those countries which were in al- 
liance or in amity with His Majesty to any greater inconvenience than was 
absolutely inseparable from carrying into effect His Majesty's just determi- 
nation to counteract the designs of his enemies, did make certain exceptions 
and modifications expressed in the said order of the 11th of November, and in 
certain subsequent orders of the 25th of November, declaratory of the afore- 
said order of the 11th of November and of the 18th of December, 1807, and 
the 30th of March, 1808: 
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And, whereas, in consequence of divers events which have taken place 
since the date of the first-mentioned order, affecting the relations between 
Great Britain and the territories of other Powers, it is expedient that sundry 
parts and provisions of the said orders should be altered or revoked: 

His Majesty is therefore pleased, by and with the advice of his Privy 
Council, to revoke and annul the said several orders, except as hereinafter 
expressed; and so much of the said several orders, except as aforesaid, is 
hereby revoked accordingly. And His Majesty is pleased, by and with the 
advice of his Privy Council, to order, and it is hereby ordered, that all the 
ports and places as far north as the river Ems, inclusively, under the Govern- 
ment styling itself the Kingdom of Holland, and all ports and places under 
the Government of France, together with the colonies, plantations, and set- 
tlements in possession of those Governments, respectively, and all ports and 
places in the northern parts of Italy, to be reckoned from the ports of Orbi- 
tello and Pesaro, inclusively, shall continue, and be subject to the same re- 
strictions, in point of trade and navigation, without any exception, as if the 
same were actually blockaded by His Majesty's naval forces in the most strict 
and rigorous manner; and that every vessel trading from and to the said 
countries or colonies, plantations or settlements, together with all goods and 
merchandize on board, shall be condemned as prize to the captors. 

And His Majesty is further pleased to order, and it is hereby ordered, that 
this order shall have effect from the day of the date thereof with respect to 
any ship, together with its cargo, which may be captured subsequent to such 
day, on any voyage which is and shall be rendered legal by this order, al- 
though such voyage, at the time of the commencement of the same, was un- 
lawful, and prohibited under the said former orders; and such ships, upon 
being brought in, shall be released accordingly; and with respect to all ships, 
together with their cargoes, which may be captured in any voyage which 
was permitted under the exceptions of the orders above mentioned, but 
which is not permitted according to the provisions of this order, His Majesty 
is pleased to order, and it is hereby ordered, that such ships and their cargoes 
shall not be liable to condemnation, unless they shall have received actual 
notice of the present order before such capture, or, in default of such notice 
until after the expiration of the like intervals, from the date of this order, as 
were allowed for constructive notice in the orders of the 25th of November, 
1807, and the 18th of May, 1808, at the several places and latitudes therein 
specified. 

And the right honorable the Lords Commissioners of His Majesty's 
Treasury, His Majesty's principal Secretaries of State, the Lords Commis- 
sioners of the Admiralty, and the Judge of the High Court of Admiralty, and 
Judges of the Courts of the Vice-Admiralty, are to give the necessary direc- 
tions herein as to them may respectively appertain. 

Stephen Cottrell. 



